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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9786 


HERMAN E. GOODMAN, EVA H. GOODMAN and A. 
IRVING WITZ, a limited partnership known as EMER¬ 
SON RADIO OF WASHINGTON, 


vs. 


Appellants 


ALBERT P. DICKER and SOLOMON DICKER, co-part¬ 
ners trading as PENNSYLVANIA LINOLEUM COM¬ 
PANY, 

Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS’ BRIEF 


Jurisdictional Statement 

The jurisdiction of this Court is predicated upon provi¬ 
sions of Section 17-101 D. C. Code (1940), 41 Stat. 1312, 
Section 12. This is an Appeal from a Judgment of the 
District Court of the United States for the District of Co¬ 
lumbia by the terms of which the Court, sitting without 
jury, entered Judgment in the sum of One Thousand Five 
Hundred ($1,500.00) Dollars for the Plaintiffs below, Ap- 
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pellees here. The Judgment represents the amount of dam¬ 
age awarded by the Court for breach of an agreement al¬ 
leged to have been made between the parties and by the 
terms of which it is further alleged that the Defendants 
below promised and agreed to give and grant a franchise 
to the Plaintiffs for the sale of radios and radio equipment 
manufactured by the Emerson Radio and Phonograph Cor¬ 
poration and distributed in the District of Columbia by the 
Defendants below. 

Statement of the Case 

The Appellees filed suit claiming that on or about Sep¬ 
tember 1, 1945 the Appellants promised and agreed to give 
and grant them a franchise for the sale of radios and equip¬ 
ment made by the Emerson Radio & Phonograph Corpora¬ 
tion ; said Plaintiffs alleged that the Defendants authorized 
them to sell such radios and equipment at retail prices and 
authorized them further to take orders therefor. It is 
claimed in behalf of the Appellees that pursuant to such 
authority, they employed salesmen, expended certain 
moneys in printing and incurred certain other expenses in 
connection with their efforts to make ready for and to sell 
products to be distributed by the Appellants to them. 

The testimony evidences that there were negotiations be¬ 
tween the parties. It establishes that the Appellees did 
take orders for radios, that they did employ salesmen and 
did make certain expenditures by way of printing and 
otherwise in preparation for the sale of products antici¬ 
pated to be received from the Appellants. 

On or about November 15, 1945, after Appellees had 
taken certain number of orders in advance, they were 
notified in writing by the Appellants that the franchise for 
which application had been made, could not be issued to 
them and they were requested to discontinue the sale of 
Emerson Radios until such time as the franchise was ac- 
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tnally delivered to them. (J. A. 17-18.) No franchise was 
in fact ever issued or delivered to Appellees. 

Following receipt of the above communication, the Ap¬ 
pellees took no further steps towards the sale of any of 
the products distributed by the Appellants. Appellees’ 
claim was in the amount of $10,000.00 but Judgment was 
limited by the Trial Court to the sum of $1,500.00, which 
amount represents the following: 

$ 100.00 expended for display of radios 
50.00 for printing 

350.00 loss of profit on 30 radios, and, 

1,000.00 for salaries for three salesmen for a period of 
two and a half months. 

The item of profit on merchandise was fixed at 30 radios 
based on Plaintiffs’ testimony that they were promised an 
initial order in that amount. 

The Court found (J. A. 21) that the Plaintiffs’ testimony 
did not establish the existence of a contract. However, the 
Court ruled that by reason of an estoppel the Appellants 
could not deny the existence of a contract. 

Appellees admitted that they were never given any 
promise as to the number of radios to be delivered to them; 
that there was no promise or agreement as to the duration 
of the contract and that the relations could have been dis¬ 
continued by either party at any time. (J. A. 21-22.) On 
the part of the Appellants, the testimony was that because 
of conditions in the radio industry at the time, no promises 
were made to the Appellees with respect to delivery of any 
radios; that it was not within their power to grant a fran¬ 
chise but that such granting was done by the manufacturer 
of the radios. They denied knowledge that orders were 
being taken by the Appellees or that the Appellees had 
expended any money in anticipation of obtaining the fran¬ 
chise. 
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Issues Involved 

1. The Court erred in denying Appellants’ Motion for 
Judgment at the conclusion of Plaintiffs’ testimony and 
at the. conclusion of all testimony. 

2. That the amount of damages awarded by the Court, 
if any damages were proper, was excessive. 

Summary of Argument 

There being no dispute in the testimony and it being in 
fact established by testimony of Appellee, Albert P. Dicker, 
that the contract or franchise agreed to be delivered to him 
was one that could have been terminated either by the Ap¬ 
pellants or the Appellees at any time, with or without cause, 
and that there was no definite undertaking on the part of 
the Appellants to deliver any fixed number of radios, or 
any agreement on the part of the Appellees to sell any fixed 
number of radios, such contract was void and unenforce¬ 
able. 

Assuming that the Court found a contract to exist either 
by estoppel or otherwise, the Appellees were not entitled 
to damages in the amount allowed. The total damage to 
which they would have been entitled, if any, should have 
been limited to such amount as they would have enjoyed 
had the contract been granted which would have been the 
profit on 30 radios. 


Argument 

There have been a large number of cases involving com¬ 
parable fact situations to that here involved. Cases in 
which dealers were either denied a franchise for the sale 
of certain products of certain manufacturers, or cases in 
which franchises having once been granted were termi¬ 
nated. 


These cases all establish conclusively that where the 
right exists on either party to terminate at any time, the 
contract is void for lack of mutuality. 

A well reasoned case in point is that of Ford Motor Co., 
vs. Kirkmyer Motor Co., 65 F (2d) 1001. In that case the 
dealer filed suit for breach of an alleged oral contract to 
give a franchise for the sale of Ford Automobiles in the 
City of Richmond. The Court in denying recovery stated, 
“Viewed in the light motft favorable to Plaintiff, it was 
nothing more than a conditional contract to sell goods to 
the Plaintiff in the future upon the terms and prices at 
which such sales were made to other dealers, but without 
specifying the amount of goods to be sold or purchased 
* • # . This written contract does not obligate Defendant 
to deliver a single car or truck and may be terminated at 
any time at the will of either party. It merely furnishes 
the basis upon which deals are to be conducted; and, while 
it is a binding contract to the extent that it is performed, 
in that it attaches and becomes part of the transactions 
entered into so long as it remains uncancelled and imposes 
further obligations as to how deals are to be conducted, it 
imposes no obligation on Defendant to sell or on the dealer 
to buy, and furnishes no basis for recovery or damages if 
Defendant refuses to sell.” 

While the Court in the instant case found as a fact, that 
the Appellant promised an initial order of 30 or 40 radios, 
there was no obligation on the part of the Appellees to ac¬ 
cept any radios and Appellees’ own testimony (J. A. 21-2i2), 
is that they could have terminated the agreement at any 
time they desired. 

It is well settled by the decisions that a contract which 
does not bind the manufacturer to sell or deliver and which 
is terminable at will, imposes no liability on the Seller if 
he terminates it, or if he refuses to make sales to the other 
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party. Curtiss Candy Co. vs. Silberman, 45 P (2d) 451; 
Nebraska Aircraft Corp. vs. Vemy, 282 F 608; Huffman 
v. Paige-Detroit Motor Co., 262 F 116; Studebaker Cor¬ 
poration of America vs. Wilson, 247 F 403; Oakland Motor 
Car Co. vs. Indiana Auto Co., 201 F 479; and, as was 
stated, Ford Motor Co. vs. Kirkmyer Motor Co., supra, 
“If Plaintiff had a contract (franchise), • * • it would have 
no right to recover damages because Defendant terminated 
it or refused to make further sales and deliveries pursuant 
to its provisions. Is Plaintiff in a better condition because 
instead of having such a contract it had a mere agreement 
that it should have one? The question answers itself/’ 

The question is: Does a general promise to enter into 
deals with another under a contract looking to the sale 
and purchase of merchandise, but without any specifica¬ 
tion of the amount of goods to be sold, and without right 
on the part of the Seller to cancel at any time and refuse 
deliveries, constitute a binding contract for the breach of 
which an action for damages may be maintained ? It clear¬ 
ly does not. Willard, Southerland & Co. vs. U. S., 262— 
U. S. 489; Coldblast Transportation Co. vs. Kansas City 
Bolt & Nut Co., 114 F 77. 

The fact that the Appellees expended certain moneys in 
anticipation of obtaining a franchise does not alter the 
situation nor improve their position. In almost every case 
the dealer incurs certain expenses. The Court in Motor 
Car Supply Co. vs. General Household Utilities Co., 80 F 
(2d) 167, ruled, “The rights of the parties are not changed 
by the fact found by the Court that (the dealer) upon the 
faith of the contract incurred certain expenses or suffered 
loss in making preparations for distributing home laundries 
in the territory assigned to it. For it must be held to have 
entered into performance with a knowledge that it had 
agreed that Bendix, Inc., might withdraw it any moment. 
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It had the right to hope that the enterprise upon which it 
had embarked would prove profitable to both parties and 
that the relationship might continue to the benefit of both, 
but it had nothing more. In the event of termination of 
the contract by Bendix, Inc., (the dealer) could not recover 
under the contract as originally written for any expenses 
it had incurred, nor for any loss of profit it might have 
made had the contract remained in force.” See also 
Terre Haute Brewing Co. vs. Dugan, 102 F (2d) 425; 
Texarkana Casket Co. vs. Binswanger & Co., 3 F (2d) 
611. “Where the arbitrary and unrestricted right of can¬ 
cellation is reserved to one or both parties, contracts like 
the one here are binding only to the extent that they have 
been performed. Since the contract is expressly made 
terminable at the will of either party, with or without 
cause, it is not enforceable by either party. A demand for 
performance by one party may always be met by a repudia¬ 
tion of the whole contract by the other.” Bendix Home 
Appliance Co. vs. Radio Accessories Co., 129 F (2d) 177. 

The Lower Court adopted the position that the Appellees ’ 
rights without a contract were superior to those to which 
it would have been entitled with a contract. For in ac¬ 
cordance with all of the authority heretofore cited, even if 
the franchise had been granted, such granting did not pre¬ 
vent its revocation at any time nor would it have supported 
an action for damages for such revocation. To say that the 
Appellants are stopped from denying the existence of a con¬ 
tract as did the Lower Court, is tantamount to saying that 
the Appellees cannot be heard to deny the existence of a 
contract. Surely, the existence of a contract, whether by 
estoppel or by act of the parties, would give the Appellees 
no right to recover. 

A void contract cannot gain enforceability by estoppel. 
McCormick vs. Market National Bank, 165 U. S. 538. 
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MEASURE OF DAMAGES. 

The Trial Court fixed as one of the elements of damages 
to which Appellees were entitled the sum of $350.00 rep¬ 
resenting anticipated profit that they would have made 
on the sale of 30 radios. There was no definite agreement 
to deliver any fixed number of radios at any time. At best, 
Appellees’ testimony can be construed to mean that an al¬ 
location of 30 radios might be expected by the Appellees 
as their initial order. This figure was based upon - fac¬ 
tors not within the control of the Appellants but depended 
upon production at the factory (J. A. 23-24). It is sub¬ 
mitted that the Appellees cannot be placed in better finan¬ 
cial position by reason of the breach of the contract if one 
in fact existed than they would have been had the contract 
been enforced to the extent that the Court directs enforce¬ 
ment was necessary. Apparently, the Court interpreted 
the situation to require the delivery of at least the initial 
order of 30 radios before termination could be made by 
the Appellants. If this were true, then the only profit 
that the Appellees would have made would have been that 
which resulted from the sale of these radios. Out of which 
Appellees would have been compelled to pay salesmen and 
make the other expenditures required by them in the opera¬ 
tion of their business. 

The measure of damages on breach of contract is what 
is required to place the injured party in the position he 
would have enjoyed had the contract been performed. 
Justice Holmes announced the rule in Chicago, etc., R. R. 
Co., vs. McCall-Dinsmore Co., 553 U. S. 97, “The rule of 
the common law is not an arbitrary fact, by an employ¬ 
ment of the prior fact that the actual loss caused by the 
breach of contract is the loss of what the contractee would 
have had if the contract would have been performed, less 
the proper deductions/’ 
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Conclusion 

It is respectfully submitted that the Judgment of the 
Lower Court was erroneous and should be reversed. 

GROSSBERG, YOOHELSON & BRILL, 
By Irving B. Yochelson, 

Attorney for Appellants, 

1709 H. Street, N. W. 
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JOINT APPENDIX 
Case No. 9786 

. 

134 IN THE 

DISTRICT COURT OF THE UNITED STATES 

. . 

fob the District of Columbia. 


ALBERT P. DICKER and SOLOMON 
DICKER* co-partners trading as PENN¬ 
SYLVANIA LINOLEUM COMPANY, 

927 G- Street, Northwest, Washington, 

D.C. 

Plaintiffs, 
vs. 

HERMAN E. GOODMAN, EVA H. 

GOODMAN and A. IRVING WITZ, a 
limited partnership known as EMER¬ 
SON RADIO OF WASHINGTON, 1209 
13th Street, N. W. Washington, D. C. 

Defendants. 

Complaint 

(Breach of Contract) 

(Filed June 26, 1946.) 

Now come the Plaintiffs, Albert P. Dicker and Solomon 
Dicker, copartners trading as the Pennsylvania Linoleum 
Company, by H. Nathaniel Blaustein, their attorney, and 
sue the defendants, Herman E. Goodman, Eva H. Good¬ 
man and A. Irving Witz, a limited partnership known as 
Emerson Radio of Washington, for that, heretofore, to 
wit: 
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The defendants did on or about the first day of Septem¬ 
ber, 1945, promise and agree to give and grant unto the 
plaintiffs a franchise for the sale of radios, equipment and 
products made and manufactured by the Emerson Radio 
and Phonograph Corporation, whereby the defendants, as 
distributors of the said products, did, then and there, au¬ 
thorize and give and grant unto the plaintiffs the right 
and privilege of purchasing from the said defendants, at 
wholesale prices, the aforementioned products, for resale 
by the plaintiffs, at retail prices. 

135 Pursuant to the aforementioned authority and the 
rights and privileges granted unto the said plain¬ 
tiffs, the plaintiffs did take orders for and sell to their 
customers a large quantity of the aforementioned products, 
and they incurred large expense in establishing themselves 
for the sale of the said products, but the defendants, with¬ 
out just cause or reason, refused to sell and deliver unto 
the plaintiffs any of the aforementioned products, and 
thereafter, on, to wit: November 15, 1945, the said defend¬ 
ants, without cause or justification, directed the said plain¬ 
tiffs to discontinue the sale of any of the aforementioned 
products. 

As a result the plaintiffs suffered great loss and damage 
and incurred large expense. 

WHEREFORE, the plaintiffs demand judgment against 
the defendants in the sum of Ten Thousand ($10,000.00) 
Dollars and costs. 

HARRY S. WENDER, 

/s/ Harry S. Wender, 

H. NATHANIEL BLAUSTEIN, 

/s/ H. Nathaniel Blaustein, 

Attorneys for Plaintiffs, 

Woodward Building. 
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136 Answer to Complaint 

(Filed July 16, 1946.) 

The defendants, Herman E. Goodman, Eva H. Good¬ 
man and A. Irving Witz, a limited partnership known as 
Emerson Radio of Washington, for answer to the complaint 
filed herein by the plaintiffs respectfully state as follows: 

FIRST DEFENSE. 

The facts contained in said complaint do not constitute 
a cause of action against these defendants upon which the 
relief sought can be predicated. 

SECOND DEFENSE. 

The defendants deny, that on the date alleged or on any 
other date, that they granted or promised to grant to the 
plaintiffs a franchise for the sale of radios, equipment and 
products made and manufactured by the Emerson Radio 
and Phonograph Corporation. They allege that they ac¬ 
cepted from the plaintiffs an application to become a fran¬ 
chise dealer in Emerson Radio parts and products; that 
such application was executed in writing by the plaintiffs, 
and that the same was accepted, in accordance with the 
terms thereof, subject to approval by the approval by 
the Emerson Radio and Phonograph Corporation. 

137 That such application was never in fact approved 
by said Emerson Radio and Phonograph Corpora¬ 
tion and accordingly the same never became operative or 
took effect. 

THIRD DEFENSE. 

That the statements made by the plaintiffs and contained 
in the application for a franchise, as aforesaid, were un¬ 
true and constituted material misrepresentations of fact. 
That said application was predicated upon the plaintiffs 
being engaged in an established place of business for the 
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sale of radio sets and electronic devices. Plaintiffs were 
not so engaged but on the contrary maintained a business 
for the sale of linoleum and allied floor coverings. 

FOURTH DEFENSE. 

That the plaintiffs were never authorized to solicit orders 
for the sale of radios and if they obtained such orders they 
did so entirely without the right or authority from these 
defendants, and without defendants’ knowledge. 

FIFTH DEFENSE. 

That the plaintiffs sustained no damage by reason of 
any act on the part of these defendants. That during the 
period alleged in the complaint radios were manufactured 
in extremely limited numbers and, even if the plaintiffs 
had been granted a franchise the number of radios that 
would have been allotted to them for sale would have been 
exceedingly small, and in no event would the plaintiff have 
sustained any substantial damage by reason of not having 
such franchise. 

SIXTH DEFENSE. 

That the application for franchise above referred to, con¬ 
tains a provision permitting the revocation of the fran¬ 
chise at any time after its issue on failure of the franchise 
dealer to comply with the terms of the application. That 
the plaintiffs did not comply with the terms thereof, and the 
defendants by reason of the provision aforesaid, would 
have been entitled to cancel same if issued. 

138 SEVENTH DEFENSE. 

That in the month of February, 1946, counsel for the de¬ 
fendants offered to procure for the plaintiffs the franchise 
sought by them. That counsel for plaintiffs refused to 
consider such offer. Defendants renew their tender to pro¬ 
cure and deliver to plaintiffs the franchise applied for 
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upon compliance by plaintiffs with the terms of the applica¬ 
tion previously made by them. 

WHEREFORE, having answered the defendants pray 
that the above action be dismissed with their proper costs. 

GROSSBERG, YOCHELSON & BRILL, 

By: Irving B. Yochelson, 

1709 H Street, N. W., 

Washington, D. C., 

Attorney for Defendants. 


Copy of the foregoing answers served upon Harry S. 
Wender and H. Nathaniel Blaustein by mail on the 12th 
day of July, 1946. 

IRVING B. YOCHELSON. 


1 Friday, December 5, 1947. 

The above-entitled action came on for hearing 
before the Hon. Alexander Holtzoff, Associate Justice, at 
1:45 o’clock a. m. 

Appearances: 

On behalf of the Plaintiffs: Harry S. Wender, Esq., and 
H. N. Blaustein, Esq. 

Oh behalf of the Defendants: I. B. Yochelson, Esq. 

• • • 

15 ALBERT P. DICKER, one of the Plaintiffs, was 
called as a witness by the Plaintiffs and, having 
been first duly sworn, was examined and testified' as fol¬ 
lows: 

• • # 

17 By Mr. Wender: 

Q. I will ask you this: Did there come a time 
when you received any information from the Emerson 
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Radio Company or Emerson Radio of Washington? A. 
Yes, I had gotten a call from a Mr. Salisbury who woriked 
or still works for the Emerson Radio Company here in 
Washington. 

Q. Do you know what prompted him to communicate 
with you? A. Yes. I had written a letter to the Emerson 
Radio Corporation in New York, asking for a franchise. 

Q. Did Mr. Salisbury make any statement to you as 
to whether or not his call to you was based upon your 
letter to New York? A. Yes, he had told me that he had 
received a letter from New York suggesting to see me 
with reference to a franchise for Emerson Radio in Wash¬ 
ington. 

# • # 

Q. Now then, when was the first time that you 

18 saw Mr. Salisbury? A. That was in the latter 
part of August, I believe. 

Q. Of what year? A. Of 1945. 

Q. And where and under what circumstances did you 
see him? A. I had gone down to see him, but previous 
to that they had sent a man up to my home. 

mm# 

19 Q. On that occasion did you speak to any other 
representatives of the Emerson Radio Company 

when you visited them? A. Yes. Mr. Salisbury introduced 
me to Mr. Goodman, sitting there with the glasses. 

Q. Is this Mr. Goodman one of the defendants you are 
referring to? A. Yes, he is sitting there. 

Q. What was the nature of the discussion that you 
had with Mr. Goodman and Mr. Salisbury? A. Mr. 
Salisbury introduced me to Mr. Goodman and telling Mr. 
Goodman that I was suggested to his firm for a franchise, 
and that he thought I was good material for their firm. 
He thought I could do a good job, which I said “I can”. 
Q. On that occasion did you sign any papers in the 
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office? A. No. The paper signing was previous to the 
office. That was up in my bedroom at home, by this man 
who had come up to see me. 

Q. You did at the time when you were home, before 
you came down to see Mr. Salisbury, you signed an appli¬ 
cation for a franchise at that time? A. That is true. 

Q. Did they give you a copy of the paper that 

20 you signed? A. No. There were two papers, two 
applications, a duplicate, and he took those back 

with him. 

By Mr. Wender: 

.. Q. What were you told with respect to the papers that 
you signed? 

The Court: By whom? 

Mr. Wender:. By the gentleman who brought 
them to him at his home. 

A. He told me that one of those papers would be signed 
by one of the representatives here, Mr. Goodman’s office, 
and that they would mail it back to me and 1 that would 
consummate the paper-signing there. 

By Mr. Wender: 

Q. Going back to the situation ten days later, when 
you met Mr. Goodman and Mr. Salisbury, were you given 
any papers at that time? A. No, I was not. 

21 Q. Were you given any advertising material? 
A. Yes. He had given me a batch of these pamph¬ 
lets and, also, an advance order book to take orders. 

Q. These were given to you by whom? A. Mr. Good¬ 
man. 

Q. On the occasion of your visit to him—and can you 
place the time or the date that you went there? A. That 
was approximately the latter part of August or the early 
part of September. 

Q. 1945? A. 1945. 
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Q. Is this particular book that you show me here one 
of the books that he gave to you on that occasion? A. 
Yes, it is. 

Mr. Wender: At this time I would like to offer 
for identification Plaintiff’s Exhibits 1, 2 and 3. 
The Court: Are these being offered in evidence? 
Mr. Wender: Yes. 

Mr. Yochelson: I have no objection. 

The Court: They may be admitted. 

(The books referred to were marked Plaintiff’s 
Exhibits 1, 2 and 3 and received in evidence.) 

By Mr. Wender: 

Q. With respect to that book, advance orders, how 
many copies of that book were given to you by Mr. 

22 Goodman? A. I would say about six in a package 
that was wrapped around by gummed paper, that 

advance order blank. 

Q. And with respect to Plaintiff’s Exhibit marked for 
identification No. 2, which describes various small table 
models and portable radios, how many of these pamphlets 
were given to you? A. About 500 of these. 

Q. Showing you Plaintiff’s Exhibit marked for identi¬ 
fication No. 3, referring to “Use-a-Light, Flashlights and 
Batteries,” how many of those were given to you? A. 
About 500. 

• • * 

By Mr. Wender: 

Q. At that time, on that occasion, Mr. Dicker, what 
other advertising material, if any, was given to you 

23 by Mr. Goodman or Mr. Salisbury? A. They gave 
me large streamers for the windows and, also, all 

sorts of posters for the store. 

• * • 

By Mr. Wender: 

Q. On the occasion when the gentleman from the Emer- 
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son Radio Company came to see you, you say you did sign 
an application for a franchise? A. That is correct. 

Q. I show you this piece of paper and ask you if 
24 that is your signature on there, sir? A. This is it. 

Q. Is that it? ; 

The Court: The question is, is this your signa¬ 
ture? A. Yes. 

By Mr. Wender: 

Q. This is your signature? A. Yes. 

Q. This is dated 9-7-45, which would be September 7, 
1945. 

Mr. Wender: Do you have any objection to this 
being offered in evidence? 

Mr. Yochelson: None whatever. •.: . 7:. 

Mr. Wender: We offer this, if your Honor please, 
for identification as Plaintiff’s Exhibit No. 4. 


24 Plaintiff’s Exhibit No. 4 

(Filed Feby. 24, 1948.) 

Application For 

EMERSON RADIO DEALER FRANCHISE 

The undersigned engaged in and having an established 
place of business for the sale of radio sets and/or electronic 
devices, hereby makes application for an authorized Em¬ 
erson Radio Dealer Franchise and stipulates that he will: 

1. Carry in stock for resale to consumers at all times, 
a representative selection of the products manufactured 
by the Emerson Radio and Phonograph Corporation; 

2. Maintain an adequate display of Emerson Radio pro¬ 
ducts in his store at all times; 

* , • ' • ‘ 

3. Cooperate to the fullest extent with factory plans, 
policies and merchandising activities to further the 
sale of Emerson Radio products; 
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4. Maintain adequate facilities for servicing Emerson 
Radio products efficiently and promptly for which pur¬ 
poses a sufficient stock of Emerson Radio parts and 
tubes will be carried; 

5. Display prominently the official Franchise Certificate, 
if and when issued. 

6. Do you intend to carry Emerson Radios exclusively? 
If not, how many other radio lines will you carry?.... 

Based on the above, consideration will be given to the is¬ 
suance of the Franchise Certificate upon the approval of the 
Emerson Radio distributor in the territory, and Emerson 
Radio and Phonograph Corporation, Emerson Radio shall 
have the right to revoke the Franchise Certificate, if, at 
any time after the issuance thereof, the dealer fails to 
comply with the above requirements. 

Approved by 


Distributor.Dealer Name /s/ ALBERT DICKER 

Address.By. 

Address. 

Dated.Dated. 


Note: This application will be mailed by the distributor to 
Emerson Radio and Phonograph Corporation, and 
issuance of Franchise Certificate, described herein, 
will be made or effectuated as soon as practicable 
after the resumption of civilian radio set production 
is permitted by the Government. 

The Court: It may be admitted. 

• # • 

By Mr. Wender: 

Q. Did you make any inquiry at the time of this visit as 
to whether or not this paper which you had signed was going 
to be returned to you, Mr. Dicker? A. Yes, they had told 
me that it would be sent to me by mail. 

25 Q. Was anything said to you as to whether or 
not you were to proceed in youj; business, pending the 
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receipt of the written statement? A. Yes. I had asked 
whether it would be all right for me to proceed taking orders 
and that is when that advance radio order book was handed 
to me and said it would be Okeh. 

The Court: Who said that? 

The Witness: Mr. Goodman. 

By Mr. W T ender: 

Q. Subsequent to that time, what did you do in the op¬ 
eration of your business, insofar as the distribution and sale 
of Emerson Radios was concerned? A. Well, I immediate¬ 
ly went back and planned as to how we were going to sell 
these radios. I had in mind that I did want to start some 
sort of a veteran’s— 

Mr. Yochelson: I object. 

By Mr. Wender: 

Q. Tell us what you did? A. I hired three handicapped 
veterans, which I intended to have them create this business 
and part of this business, and I told them that it would be 
all right for them to go out and take orders and I would give 
them a drawing against their commission, which was sup¬ 
posed to have been 15 per cent. 

Q. How long a period of time did these men ac- 
26 tually work for you in this type of activity? A. Ap¬ 
proximately two or two and a half months. 

Q. Did you make any change in the name of your busi¬ 
ness, insofar as this type of work was concerned? A. Yes, 
we had inaugurated the Pennsylvania Radio Television 
Company. 

Q. Did you employ anyone else in your business in con¬ 
nection with this work? A. Yes, I had also hired a man 
whom, at the time, was working for R. F. C. and asked him 
if he would be interested in handling this for me with the 
veterans and he agreed. 

Q. What was his name? A. Mr. Jesse Canton. 

• « • 
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27 Mr. Yochelson: I have no objection. 

By Mr. Wender: 

Q. I show you this card and ask you if you know what 
it is? A. These are cards that I had printed for this radio 
deal. 

Q. Who was this particular card for? A. Mr. J. R. 
Canton. 

Q. Is that Mr. Jesse Canton you just referred to? A. 
Yes. 

Q. I see “Pennsylvania Radio Television Company’’ 
and the telephone number, District 5674-5. Whose telephone 
number was that? A. That was Pennsylvania Linoleum 
Company. 

Q. Did you obtain a telephone listing for the new com¬ 
pany? A. Yes, I did. 

Mr. Wender: If your Honor please, I offer this as 
Plaintiff’s for identification Exhibit No. 5. 

The Court: Are you offering it in evidence? 

Mr. Wender: And I offer it in evidence. 

The Court: It may be admitted. 

# # • 

28 By Mr. Wender: 

Q. I show you page 574 of the Washington Tele¬ 
phone Directory of Septemlber, 1946, and show you the list¬ 
ing on that page and ask you if the listing on page 574, Penn¬ 
sylvania Radio and Television Company, 927 G Street, N. 
W., District 5674, is a listing which you had placed in the 
telephone directory? A. Yes, that is mine. 

Q. Turning to page 583 of the classified section, a similar 
listing, is that yours? A. Yes, that is mine, also. 

• • • 

When did you have this telephone listing put in the 
telephone directory? A. After I was given the Okeh to go 
ahead and sell Emerson radios. I immediately went to the 
Telephone Company and had that placed in there. 
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Q. Did you receive any communications from the Emer¬ 
son Radio and Phonograph Corporation of New York City, 
after your conference with Mr. Goodman? A. Yes. I re¬ 
ceived all types of literature. In fact, I still receive them 
up to this very day. 

Q. I show you this paper and ask you what that is ? A. 
That came from Emerson Radio. 

29 Q. Emerson Radio, where? A. New York City, 
with their suggested way of advertising and so on. 

• • # * 

36 By Mr. Wender: 

Q. Did you have any further conferences with 
either Mr. Goodman or Mr. Salisbury after the day that 
they gave you this advertising material in September? A. 
Yes, I did. 

Q. How many times did you see them? A. It was with¬ 
in the course of what time? 

Q. After September 15 or after this period when you 
actually received this material from them? A. I would say 
about ten times. 

Q. What was the occasion of the first visit after that? 
A. I came down with Mr. Canton there and two of my 
men for suggested ideas in selling radios. 

Q. Did they receive any technical advice? A. Yes, by 
Mr. Salisbury and Mr. Goodman. 

Q. Incidentally, did Mr. Canton make any trips any 
place else in the interest of the radio business? A. Yes. 
I had sent Mr. Canton up to New York to the Emerson Radio 
Corporation. 

Q. At whose suggestion or advice was that done? A. 
That was on my suggestion and advice. 

Q. Did Mr. Salisbury know that you were sending him? 
A. Yes. That he was coming up on a Government order 
which I expected to receive and they said it was in New 
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42 make a proper display, that they had suggested to me. 

Q. Did you install any of the advertising material 
which was given to you ? A. Yes, that was all installed on 
the windows and inside the store. 

Q. Did you display any signs of your own making, show¬ 
ing the new name of your Radio and Television Company? 
A. Yes, we had a painted sign on the window, showing 

Pennsylvania Radio and Television. 

* • • 

43 Q. How long did you actually engage in the sale 
of radios for the Emerson Company? A. About two 

and a half months. 

Q. When did you stop ? A. When I was told that they 
weren’t going to give me the franchise. 

Q. How did you receive that, by telephone, wire or mail? 
A. I had first gotten a letter to that effect. 

Mr. Wender: If your Honor please, this has been 
agreed to, in the letter that was received by the 
Pretrial Justice. 

The Court: You may offer it in evidence. You 
don’t have to identify it. 

Mr. Wender: I just want to ask him if it was the 
letter. 

The Witness: Yes. 

By Mr. Wender: 

Q. This is the letter, dated November 15, which you 
received. Was this the first information that you 

44 received from the defendants that you were not go¬ 
ing to receive any radios? A. Yes, that is it, that is 

the one there. 

Q. What did you do after you received this letter? 

The Court: Do you want to offer this in evidence? 

Mr. Wender: I thought it had been offered, if 
your Honor please. 

The Court: No. . ; 
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Mr. Wender: I thought the admittance by the 
Pretrial Justice— 

The Court: No, the admittance by Pretrial Judge 
merely dispenses with formal proof. It may be ad¬ 
mitted. 


44 Plaintiffs Exhibit No. 9 

EMERSON RADIO op WASHINGTON 
1209 Thirteenth Street, N. W. 

Washington (5) D. C. 

Pre-Trial Filed 

Exhibit Feb. 24,1948 

/s/ J. W. M. 

Justice 

November 15,1946 

Pennsylvania Linoleum Company 
927 G Street N. W. 

Washington, D. C. 

Att.: Mr. A. P. Dickers 

Dear Sir: 

It has been brought to our attention that you are solicit¬ 
ing the sale of EMERSON radios from door to door and 
further stating that you are a representative of EMER¬ 
SON RADIO. We think that during this critical period of 
supplying radios you should have confined the sale of radios 
to your own store and customers. A franchise definitely 
states that one is an authorized dealer and not a representa¬ 
tive of the EMERSON line. We will have to ask you to stop 
this practice at once, particularly since you have not re¬ 
ceived your EMERSON franchise. 

During the numerous times that we have spoken about 
your franchise, your application was being held up for 
approval at the factory. I led you to believe that it had 
been accepted although I was trying to convey to you the 
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fact that the application had been sent in to the factory, 
and usually, they accept same without hesitation. But it 
seems that the factory is not in accord with the idea of 
EMERSON radios being sold in a store which does not have 
an appliance or radio department. At this writing you have 
made no particular effort to set up a separate and distinct 
department for the display of this type of merchandise. 

In conclusion, we must ask that you discontinue the sale 
of EMERSON radios until you have actually received your 
franchise. 

Very truly yours, 

EMERSON RADIO OF WASHINGTON 
/s/ B. SALISBURY 

BS:LM 


(Letter dated November 15,1946 was received in evidence 

and marked Plaintiff’s Exhibit No. 9.) 

• • • 

By Mr. Wender: 

Q. I think I asked you what you did after you received 
this letter. A. I went down to see Mr. Goodman. 

Q. Mr. Goodman. Did you speak to him personally? 
A. Yes, I did. 

45 Q. What was the nature of your conversation? 

Will you repeat it as accurately as you can possibly 
recall, what was said by both of you ? Did you see Mr. Good¬ 
man firsts— 

• • • 

The Witness: Mr. Goodman said that they had 
changed their mind about giving me a franchise. 

By Mr. Wender: , 

Q. Did he say why? A. No, he didn’t say why. He 

just left me standing there. 

• • • 
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49 Mr. Wender: 

Q. Give us the answer to that question. The 
question was, how many radios were sold that were included 
in that amount, and what were the different kinds of radios? 
A. Well, there were 92 radios selling at $25 each. 

The Court: How many? 

The Witness: 92. There were 72 selling at $35 
each, and there were 52 selling at $85 each. 

The Court: All together how many? 

The Witness: 216. 

By Mr. Wender: 

Q. What were the total amounts? Give the relative 
amounts in the first class— 

The Court: Suppose you offer in evidence this 
paper and shorten this. Any objection? 

Mr. Yochelson: No. 

Mr. Wender: This is a memorandum to Mr. 
Blaustein in our office, dated January, 1946. I offer 
that in evidence as Plaintiff’s Exhibit No. 10. 

(Memorandum dated January, 1946, was marked 
and received in evidence as Plaintiff’s Exhibit 10.) 

By Mr. Wender: What did you do with these de¬ 
posits that you received from your customers? 

A. I have given them all back. * 

• * • 

50 By Mr. Wender: 

Q. What were the costs sustained by you in con¬ 
nection with the carrying out of your agreement with— 

• • • 

The Witness: The three solicitors at $50 per week 
for ten weeks, $1,500; rent, two and a half months, 
$250. 

• • • 

54 By Mr. Wender: 

Q. On that point, where did you get the figure 
of 30 per cent from, as to your profit? A. Mr. Goodman 
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and Mr.—that was approximately profit, between 30 and 
40 per cent, given to me by Mr. Goodman and Mr. Salis¬ 
bury. There was no definite percentage. 

• • • 


59 Albert P. Dicker resumed the stand and testified 
further as follows: 

Direct Examination (resumed) by Mr. Wender: 

• 

Q. Mr. Dicker, I think you had stated on Friday that 
you had one conference with Mr. Goodman and Mr. Salis¬ 
bury after the receipt of the letter of November 15, 1945, 
marked for identification Plaintiff’s Exhibit 9. 

Did you make any other visits to the place of business of 
the defendants other than that one visit after November 
15? A. Not after November 15. 

Q. Calling your attention to the visits that you had 
made before receiving this letter, can you recall specifically 
the last visit that you made before receiving the letter? A. 
Yes, I can. 

Q. Would you state to the Court when that was and 
what transpired on that occasion? A. That was approxi¬ 
mately a week before I had received the letter and I spoke 
to Mr. Goodman and Mr. Salisbury and they asked 
me if I was willing to purchase some of those 

60 batteries, and I had told them that since I hadn’t 
received any hadios at that time that I didn’t see any 

need for buying batteries. 

• • «► 

61 By Mr. Wender: 

Q. Mr. Dicker, from the time that you made 
your first visit of the office of Emerson Radio of Washington 
in September until the receipt of your letter of November 
15, 1945, did you receive any radios whatever from that 

company? A. Not any at all. 

• • • 
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By Mr. Wender: 

Q. During that particular period are you able to say 
of your own knowledge whether Emerson radios of 
62 the style and types shown on the exhibit marked for 
identification Plaintiff’s Exhibit 2 were sold within 
the District of Columbia at retail stores? A. Yes, they 
were. 

• * • 

73 The Court: Mr. Yochelson, in order to assist both 
counsel, so far as this plaintiff’s testimony is con¬ 
cerned I don’t think he has made out any contract. 

The question in my mind, however, is whether 
there is an estoppel on the part of defendant. It 
isn’t necessary for you to cross-examine him on the 
question of the existence of the contract. Taking 
his testimony and construing it most favorably to 
the plaintiff, no contract has been shown, but there 
is a question in my mind as to whether or not there 
is an estoppel, whether the defendant isn’t estopped 
from denying that this is a contract, which is a dif¬ 
ferent proposition. 

74 By Mr. Yochelson: 

Q. Let me ask you this question: At any time 
were you told how many radios would be delivered to you in 
any specified period? A. (By Mr. Dicker) No. 

Q. At any time were you told how long this contract was 
to continue in existence? A. No. 

Q. Was there any discussion as to whether or not 
either side may discontinue the relationship? A. What 
was that last question? 

Q. Was there any discussion as to whether or not either 
you or the defendant might discontinue the relationship? 
A. No. 

Q. It was your understanding that you could discon¬ 
tinue it at any time? A. No. 
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Q. You mean to say that if you wanted to cease doing 
business with them you could not? A. Yes, I could have, 
but we hadn’t had a discussion; at the time we had just 
gone into this business; there wasn’t anything in mind as to 
dissolving the business before we were even started. 

Q. But you assumed you had the right to discon- 

75 tinue if you wanted to discontinue? A. Yes, I did. 

•- •- • 

80 Q. By the way, these three solicitors at $50 a 
week for ten weeks, that is from the period Septem¬ 
ber 1 to November 15: Is that right? A. Approximately; 
I can’t remember exactly. 

Q. From September 1 to November 15 would only be 
six weeks, wouldn’t it? I assume you mean to December 
15. A. No, it wasn’t until December 15 because I had 
refunded the deposits at that time. 

Q. You say your agreement with Emerson radios 

81 was made on September 1. A. I can’t say exactly 
there either. 

Q. • Did you hire three men the very day you made the 
agreement? A. No, I did not. 

Q. When did you hire them? A. About a week after 
that. 

Q. And, of course, your September 1st there men is 

purely a guess, isn’t it? A. An approximate guess. 

• • • 

84 Q. Were you told there would be any number of 
the advance orders you could take? A. No, I was not. 

Q. You had no way of knowing when they would be 
delivered, did you? A. No, I did not. 

Q. Did you make any promise of delivery to your cus¬ 
tomers? A. I never made any promise to anyone as to 
delivery on them. 

• • • 
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85 Q. What were the conversations about? A. As 
to delivery, about my franchise. 

Q. Wait a minute. As to delivery, what did he tell 
you about that? A. He said when they would get them 
then they would quota them out to various dealers and I 
would get my share. 

Q. So that you understood that when deliveries were 
made to Emerson they would be delivered to the various 
Emerson distributors on a quota basis? A. That is 
true. 

* • # 


87 Albert P. Dicker resumed the stand and testified 
further as follows: 

The Court: Did the defendant or Salisbury ever 
tell you, or did you have any discussion with either 
of them at any time as to how long your franchise 
would last? 

The Witness: No, sir. 

The Court: Was there any discussion as to 
whether it would last one day or one year or ten 
years? 

The Witness: Yes, there was to that respect. I 
had told them that I was making a display in my 
place of business and I had intended to go through 
with this and advertise to that effect and I wanted 
them to tell me as to whether or not I was getting 
them, and Mr. Salisbury and Mr. Ooodman says, 
“You take orders,” and that is what I did. 

The Court: But nothing was said as to how long 

88 the franchise would last? 

The Witness: No, sir. 

The Court: Was anything said as to how many 
radios you could take orders for? 
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The Witness: No, sir. 

The Court: Did you ask them what the maximum 
limit was, the amount you would be allowed to sell? 

The Witness: No, sir, but I did ask Mr. Salisbury 
as to what amount can I expect to get on my first 
shipment, and he said between 30 and 40 radios; 
which type radio he said he could not tell me, but 
according to his knowledge that I would receive 
approximately between 30 and 40 radios in the first 
shipment; they had definitely told me that. 

The Court: Yes, but of course the orders you 
took were for a much larger number. 

The Witness: That is true, subsequently filling 
or meeting my regular monthly allotments, or which¬ 
ever way they had their program set. 

Q. Did they tell you what the program was going to be? 
A. Yes, they told me they had a quota for each place and 
that my quota on my first shipment would be approximately 
between 30 and 40. 

The Court: But did they tell you what your 
quota would be on subsequent shipments? 

The Witness: No, they could not tell me that. 
89 That all depended on the production at the factory. 

The Court: Did you guarantee them any orders, 
that you would get them any orders? 

The Witness: I didn’t guarantee them any orders 
but I told them we were set up and ready to go 
ahead and going into business and they had handed 
me that advance bunch of the books and said “0o 
on out and take orders.’ * 

That was their book. 

The Court: You may step down. 

• • • 
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90 Albert P. Dicker, one of the plaintiffs, resumed the 
stand and testified further as follows: 

Direct Examination by Mr. Wender: 

Q. Mr. Dicker, have you examined the sales slips which 
were placed in evidence as Defendants’ Exhibit 8? A. 
Yes, I have. 

Q. Have you totaled the entire amount of those sales? 
A. Yes, I did. 

Q. And what is the exact amount which they total? 
A. $2,660. 

Q. And have you broken down the different kinds of 
orders that were received? A. Yes, I have. 

Q. Into what classifications? 

The Court: Just a moment. You say $2660. 

The Witness: $2660, yes, sir. 

By Mr. Wender: 

Q. You say you have broken them down into classes 
as to the type of orders? A. That is true. 

91 Q. What is your first? A. Phono-radio. 

Q. What was the approximate list price on that 
item? A. $85. 

Q. What was your total amount of sales for that item? 
A. $1,870. 

Q. What is the second classification? A. Compact 
radio. 

Q. What is your total amount of sales for that item? 
$325. 

Q. And what is the next classification? A. Pocket 
radio. 

Q. What is your total amount for that? A. $150. 

• Q. Are there any other classifications? A. Portable 
radios. 

Q. What is the total amount for those? A. $315. 

Q. How many classes are there? . A. Pour. 
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Q. Do they total the $2660 that you gave? A. Yes, 
they do. 

Mr. Wender: That is all. 

The Court: What is the average price of an 
individual radio? 

• • • 

92 Mr. Blaustein: The average price would be $40. 
The Court: Is that correct, Mr. Yochelson? 

Mr. Yochelson: I would say that is approximately 
correct. 

* * • 


98 Q. To Mr. Salisbury by Mr. Yochelson: 

Q. Was there any discussion between you and 
Mr. Dicker with reference to the number of sets he was to 
receive? A. No. 

Q. Could you have told him the number of sets he was 
to receive? A. That would be impossible. I had no way 
of knowing myself. 

• • • 

118 RE-DIRECT EXAMINATION of Mr. Salisbury 
by Mr. Yochelson: 

Q. I want to ask you whether or not there was ever 
any discussion between you and Mr. Dicker with reference 
to discounts, commissions, or any other profit he might 
receive on the sale of radios? A. No, I don’t think there 

was any discussion along those lines. 

• • • 


122 Cross Examination of Mr. Goodman by Mr. 
Wender: 

Q. Did you at any time discuss with Mr. Dicker any of 
the terms of a franchise if he were to receive one? A. 
No, sir. 
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Q. Did you ever discuss with him the results of any 
sales efforts he may have made? A. No, sir. 

Q. Did you ever see any of the sales slips which have 
been introduced in evidence in this case, or slips similar 
to those? A. Never from him. 

Q. Did you give Mr. Dicker any of these advance 
123 order certificate books when you met him? A. No, 
sir. 

Q. But you knew that he had them, didn’t you? A. I 
did not. 

Q. Did you know that he had any advertising material 
from your company? A. I did not. 

Q. Were you aware of the fact that he had remodeled 
his business to take care of Emerson radios? A. No, I 
was not aware that he had spent any money at all. 

Q. In other words, outside of the fact that you merely 
met Mr. Dicker once, you didn’t know he was in existence 

as far as your concern was involved? A. Correct. 

* • * 


139 Findings of Fact and Conclusions of Law 

(Filed Dec. 15, 1947.) 

On the testimony adduced upon the trial of the above 
cause had before me without a jury on the 5th and 8th days 
of December, 1947, I find the following facts: 

1. On September 7, 1945, the plaintiffs signed a printed 
document entitled “Application for Emerson Radio Dealer 
Franchise.” By this application the plaintiffs requested 
an Emerson radio dealer franchise and in consideration 
thereof stipulated that they would carry a representative 
selection of Emerson radio products in stock; maintain an 
adequate display of Emerson radio products and maintain 
adequate facilities for servicing Emerson radio products. 
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2. The plaintiffs were by the defendants led to believe 
that the application for their franchise had been accepted; 
they were informed by the defendants that it would be ap¬ 
propriate for them to proceed and take orders for Emer¬ 
son radios; the defendants had promised them an initial 
delivery varying from 30 to 40 radios; they were fur¬ 
nished by the defendants with advertising literature and 
order blanks; they were given technical and other advice 
from time to time and in every way encouraged to sell 
radios at retail. 

140 3. The plaintiffs acted in reliance on these state¬ 

ments, employed three salesmen to sell radios on a 
commission basis against a drawing account of fifty ($50.00) 
dollars weekly for a period of approximately two and one- 
half months; they did expend one hundred ($100.00) dol¬ 
lars for the display of Emerson radios; they did expend 
fifty ($50.00) dollars for printing; and they did sell during 
said period in excess of thirty radios at an average cost of 
forty ($40.00) dollars. 

4. Shortly after November 15, 1945, plaintiffs were 
advised by letter of the defendants that they were to cease 
the further sales of Emerson radios and they were further 
advised by the defendants that they had changed their 
minds about giving the plaintiffs a franchise. The plain¬ 
tiffs thereupon returned to their respective purchasers 
deposits which they had received with the orders. 

Upon the foregoing facts the following conclusion of law 
is stated: 

By reason of the aforementioned representations and 
acts of the defendants upon which the plaintiffs relied to 
their detriment the defendants are estopped from denying 
that a valid contract did exist. 
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The plaintiffs, therefore, are entitled to judgment in the 
sum of fifteen hundred ($1,500.00) dollars, and the Court 
finds in favor of the plaintiffs in the sum of fifteen hun¬ 
dred ($1,500.00) dollars. 

Dated December 15, 1947. 

/s/ ALEXANDER HOLTZOFF, 
Justice. 

SEEN: 

I. B. Yochelson, 

Attorney for Defendants. 


Judgment on Finding of Court 


ALBERT P. DICKER and SOLOMON 
DICKER, copartners trading as Penn¬ 
sylvania Linoleum Company, 

Plaintiffs, 


vs. 

HERMAN E. GOODMAN, EVA H. 
GOODMAN and A. IRVING WITZ, a 
limited partnership known as Emer¬ 
son Radio of Washington, 

Defendant. 


Civil No. 
35527. 


This cause having come on for hearing before the Court 
without a jury, on the 5th and 8th days of December, 1947, 

and after this cause is heard, the Court this.day of 

December, 1947 finds in favor of the plaintiffs and that the 
money payable to the plaintiffs by the defendants in the 
sum of fifteen hundred ($1,500.00) Dollars. 
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WHEREFORE, it is adjudged that the said plaintiffs 
recover of the said defendants the sum of fifteen hundred 
($1,500.00) Dollars together with costs. 

CHARLES E. STEWART, Clerk. 

By . 

Assistant Clerk. 

By direction of 

Justice Alexander Holzoff. 


142 Notice of Appeal 

(Filed Dec. 23, 1947.) 

ALBERT P. DICKER, et al.. 

Plaintiff, 

vs. 

HERMAN E. GOODMAN, et al.. 

Defendant. 


Civil No. 
35,527. 


Notice is hereby given this . day of December, 

1947 that the Defendants, Herman E. Goodman, Eva H. 
Goodman and Irving Witz, trading as Emerson Radio of 
Washington hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 

of this Court entered on the.day of.1947 

in favor of the Plaintiffs, Albert P. Dicker, et al. against 
the said defendants. 


IRVING B. YOCHELSON, 
Attorney for Defendants. 

Copy to 

Nathaniel Blaustein, 

Harry Wender, 

Woodward Bid. 
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143 Concise Statement of Points on Which Appellant 
Intends to Rely on Appeal 

(Filed Jan. 14, 1948.) 

1. Appellant’s oral motion for judgment at the con¬ 
clusion of the Plaintiff’s testimony should have been grant¬ 
ed. 

2. Appellant’s motion for judgment at the close of all 
testimony should have been granted. 

3. The Court erred in entering a judgment in behalf of 
the Appellee. 

4. The Appellee did not prove the existence of a valid 
contract entitling him to relief. 

5. The Court erred in assessing damages. 

6. The measure of damages applied by the Court was 
incorrect. 

GROSSBERG, YOCHELSON & BRILL, 
By Ievtng B. Yochelson, 

Attorneys for Defendants, 

1709 H Street, N. W. 

Copy mailed to attorneys for appellee January 14th, 
1948. 


IRVING B. YOCHELSON. 
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144 Designation of Record 

(Piled Jan. 14, 1948.) 

The appellant hereby designated the following portions 
of the record, proceedings, and evidence to be contained in 
the record on appeal: 

1. The Complaint. 

2. Answer to Complaint. 

3. Transcript of Testimony and Exhibits Introduced at 
the Trial. 

4. Findings of Fact, Conclusions of Law and Judg-' 
ment. 

5. Notice of Appeal. 

6. Concise Statement of Points on Which Appellant 
Intends to Rely on Appeal. 

GROSSBERG, YOCHELSON & BRILL, 

By Irving B. Yochelson, 

Attorney for Defendants , 

1709 H Street, N. W. 

Copy mailed to attorney for appellee January 14, 1948. 

IRVING B. YOCHELSON. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9786 


HERMAN E. GOODMAN, EVA H. GOODMAN and A. 
IRVING WITZ, a limited partnership known as EMER¬ 
SON RADIO OF WASHINGTON, 

Appellants 


vs. 


ALBERT P. DICKER and SOLOMON DICKER, 
co-partners trading as PENNSYLVANIA LINOLEUM 
COMPANY, 

Appellees 


APPEAL FROM THE DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


Counter Statement of the Case 

The Appellees filed suit on June 26, 1946, claiming dam¬ 
ages for a breach of an alleged contract whereby the Ap¬ 
pellants, who were the distributors of Emerson radios in 
the District of Columbia, appointed the Appellees as a 
dealer of Emerson radios. 

On September 7, 1945, the Appellees signed a printed 
document entitled 4 ‘Application for Emerson Radio Dealer 




Franchise” (J. A. 9-10). By this application the Appellees 
requested an Emerson Radio Dealer Franchise and in con¬ 
sideration thereof stipulated that they would 

1. Carry in stock for resale to consumers at all times, 
a representative selection of the products manufactured 
by the Emerson Radio and Phonograph Corporation; 

2. Maintain an adequate display of Emerson Radio 
products in his store at all times; 

3. Cooperate to the fullest extent with factory plans, 
policies and merchandising activities to further the sale 
of Emerson radio products; 

4. Maintain adequate facilities for servicing Emerson 
radio products efficiently and promptly for which purpose 
a sufficient stock of Emerson radio parts and tubes will be 
carried. 

It was testified in behalf of the Appellees that they in¬ 
quired of the Appellants whether it would be proper for 
them to proceed and take orders. They received an affirma¬ 
tive reply. (J. A. 10-11.) Pursuant to such authority the 
Appellees were furnished by the Appellants with advertis¬ 
ing literature concerning Emerson radios, books of blank 
forms for advance orders to be signed by customers and to 
be delivered to customers. Acting in reliance upon the Ap¬ 
pellants’ statement the Appellees hired three salesmen who 
obtained a large number of orders for retail sales approxi¬ 
mating $10,000.00 and received a deposit which accom¬ 
panied each order. In this connection the Appellees allo¬ 
cated a large portion of their store for the display of Emer¬ 
son radios, parts and tubes, incurred expenses installing 
shelving for such display, for the printing of literature 
with their own trade name for such purpose; for the listing 
of their trade najne—•“ Pennsylvania Radio and Television 
Company”—in the telephone directory, and for certain* 
other expenses in connection with their efforts to make 
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ready for and to sell products to be distributed by the Ap¬ 
pellants to them in accordance with their franchise. On 
several occasions they received technical advice from the 
Appellants concerning Emerson radios, and on another oc¬ 
casion representatives of the Appellees visited the office of 
the factory of the Emerson Radio and Phonograph Corpo¬ 
ration in New York for such technical advice. 

Shortly after November 15, 1945, however, Appellees re¬ 
ceived a letter (J. A. 17-18) from the Appellants in which 
they informed the Appellees that the factory, meaning pre¬ 
sumably the manufacturer in New York, was not willing to 
accept the Appellees’ application for a franchise and noti¬ 
fied them that they were to cease the further sales of Emer¬ 
son radios. 

It was further testified in behalf of the Appellees that 
they then called on the Appellants and they were advised 
by them that they had changed their minds about giving 
the Appellees a franchise, without giving Appellees any 
reason for their action. 

The aforementioned letter of November 15 contains this 
very significant statement: 

“During the numerous times that we have spoken 
about your franchise your application was being held 
up for approval at the factory.” 

Upon which the Court below remarked, 

“One might infer reasonably from this statement 
that this is the first time the Defendants disclosed to 
the Plaintiffs that the manufacturer was holding up the 
granting of the franchise.” 

The Appellees were led to believe, and there is no evi¬ 
dence to the contrary, that the Appellants granted fran¬ 
chises on its own accord, merely requiring the issuance of 
the franchise by the factory. In other words, the factory 
would issue a franchise on any application approved by 
the Appellants. 
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This letter continuing: 

“I led you to believe that it (meaning the applica¬ 
tion) has been accepted although 1 was trying to con¬ 
vey to you the fact that the application had been sent 
in to the factory and usually they accept same without 
hesitation/ * 

And the Court below again said: 

“To my mind this letter resolves any conflict of tes¬ 
timony, on matters where there is a conflict, in favor 
of the Plaintiffs.” 

Following receipt of the above communication, the Ap¬ 
pellees took no further steps towards the sale of any of the 
products distributed by the Appellants. The Appellees 
returned all of the deposits received from the sale of such 
products. 

Appellees were promised from thirty to forty radios on 
their first shipment, and thereafter, they were to receive an 
allotment of radios depending on the number received by 
the Appellants and based on the volume of business which 
the Appellees could produce. 

The application for a franchise signed and submitted by 
the Appellees provides for the revocation of the franchise 
by the Appellants only in the event that if, at any time 
after the issuance thereof the dealer fails to comply with 
the requirements therein provided. 

Appellees’ claim was in the amount of $10,000.00 but judg¬ 
ment was limited by the Trial Court to the sum of $1,500.00, 
which amount represents the following: 

$ 100.00 expended for display of radios 
50.00 for printing 

350.00 loss of profit on 30 radios, and, 

1,000.00 for salaries for three salesmen for a period of 
two and a half months. 


The item of profit on merchandise was fixed at 30 radios 
based on Appellees’ testimony that they were promised an 
initial order of from 30 to 40 radios. 

The Court ruled that by reason of the representations and 
acts of the Appellants upon which the Appellees relied to 
their detriment the Appellants are estopped from denying 
that a valid contract did exist. 

The Appellees were led to believe that when they were 
advised by the Appellants that they could proceed to take 
advance orders for the sale of radios that they would, with¬ 
in a reasonable time, receive not only the 30 to 40 radios 
promised on their first shipment but that they could rea¬ 
sonably expect to be supplied with sufficient radios to fill 
their orders taken in the ordinary course of their business. 

Summary of Argument 

By reason of the representations made by the Appellants 
to the Appellees they are estopped from denying the exist¬ 
ence of a valid contract. All of the elements of an estoppel 
are present; representations made by the Appellants, and 
reliance by the Appellees on such representations, to their 
detriment and damage. The Appellants seem to make much 
of the fact that the franchise, if it had been issued, would 
not constitute a valid contract which would be enforceable 
against them. A mere reading of the application for a 
franchise would indicate otherwise. However, the oral 
agreement is entirely separate and apart from the fran¬ 
chise. The Appellees submit that there was a definite un¬ 
dertaking on the part of the Appellants to deliver not only 
the 30 or 40 radios as the initial order but an implied agree¬ 
ment to deliver as many radios as the Appellees could sell 
in the ordinary course of their business within a reason¬ 
able time. 
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The measure of damages to which the Appellees are en¬ 
titled would be profits realized from the sale of radios which 
the Appellants agreed to deliver to the Appellees and the 
expenses incurred by the Appellees in reliance on the Ap¬ 
pellants’ representations. 

Argument 

The Appellants are relying on a decision of the Circuit 
Court of Appeals for the Fourth Circuit in the ease of 
Ford Motor Company vs. Kirkmver Motor Company, 65 
Fed. (2d) 1001. It may be observed that this ease was de¬ 
cided by a divided Court, and there is a strong dissenting 
opinion, but even the majority opinion does not govern this 
case. 

In the Ford Motor Company case there was no obliga¬ 
tion on the part of the defendant to deliver automobiles to 
the plaintiff. In the instant case, however, the Appellants 
had agreed to deliver from 30 to 40 radios on their first 
shipment and thereafter on an allotment basis, based upon 
the number of radios delivered to the distributor and the 
amount of sales by the dealer. Consequently there was an 
obligation to deliver at least the 30 to 40 radios initially 
promised. 

In the Ford Motor Company case there were lacking the 
elements of an estoppel such as are present here. In the 
Ford Motor Company case there was no consideration 
moving from the plaintiff to the defendant. In this case 
there is. In this case we do not find a lack of mutuality of 
obligation on which the Ford Motor Company case was 
predicated. Here the Appellees in consideration for the 
obligation of the Appellants, undertook to carry a repre¬ 
sentative selection of products in stock; to maintain an 
adequate display; to maintain adequate facilities and other 
like matters. This is found in the application for franchise 
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(J. A. 9-10). Consequently there is consideration moving 
from the Appellees to the Appellants. In the Ford Motor 
Company case the Court emphasized the fact that the de¬ 
fendants did not undertake to deliver any specific number 
of automobiles to the Plaintiff. This case is different. 

By the reasoning in the opinion of the Ford Motor Com¬ 
pany case, and the cases therein cited, applied to the facts 
here, that Court could have made no other finding than the 
Court below in the instant case. 

The Appellants seem to make much of the fact that either 
party could terminate the franchise. This, however, is not 
the case. It will be seen that the application signed by Ap¬ 
pellees for such franchise (J. A. 19 (6)) provides: 

“* * * Emerson Radio shall have the right to revoke 
the Franchise Certificate, if, at any time after the is¬ 
suance thereof, the dealer fails to comply with the 
above req uirem en ts. ’' 

The application form signed by the Appellees provides 
only for the approval by the Distributor, (Appellants) and 
the mailing of the application to the Emerson Radio and 
Phonograph Corporation (Manufacturer), whereupon the 
Franchise Certificate “will be made or effectuated.” This 
procedure would seem to clearly indicate that the final ap¬ 
proval of any such application is entirely in the discretion 
of the Distributor and when so approved and mailed to the 
factory the issuance of the Franchise Certificate would 
follow as a matter of course. It may, therefore, be as¬ 
sumed that if there is any withholding of approval of an 
application it would be by the Distributor alone. 

Entirely irrespective of the provisions of the Franchise 
Certificate, of which the Appellees had no knowledge, the 
Appellants are bound by their oral agreement. This oral 
agreement is entirely separate and apart from any written 
agreement, and by this agreement and the representations 
thereunder, the Appellees were authorized to prepare for 
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the sale of Emerson radios, to accept orders for such radios 
to be delivered in the future, as was then the practice of the 
Distributor, were promised an initial delivery of from 30 
to 40 radios, and, thereafter, by implied warranty, that they 
would receive as many radios as may be necessary to fill 
the orders which they had taken in the course of their busi¬ 
ness within a reasonable time. 

In the case of Cold Blast Transportation Company ver¬ 
sus Kansas City Bolt and Nut Company, 114 Federal 77, 
81, cited in the Ford Motor Company ease, the Court held: 

“An accepted offer to furnish or deliver such articles 
of personal property as shall be needed, required or 
consumed, by the established business of the acceptor 
during a limited time, is binding, and may be enforced, 
because it contains the implied agreement of the ac¬ 
ceptor to purchase all the articles that shall be re¬ 
quired in conducting his business during this time from 
the party who makes the offer.” 

The Court below found as a fact that the Appellees were 
furnished by the Appellants with advertising literature 
and order blanks; were informed by the Appellants that it 
would be appropriate for them to proceed to take orders 
for Emerson radios; were given technical and other advice 
from time to time and in every way encouraged to sell 
radios at retail. The fact that radios were not then im¬ 
mediately available would make no material difference, 
since these Appellants were aware of this situation, but 
were expecting shipments of radios in the then very near 
future. This is substantiated by the fact that the Appel¬ 
lants were encouraging the taking of orders for future 
delivery as was evidenced by their own form of Advance 
Order blanks printed by them and distributed to their fran¬ 
chise holders. 

The Appellees acted in reliance on these statements; in¬ 
curred expenses, hired salesmen; procured orders for 
radios; and took other steps to promote the sales of Emer- 
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son radios and comply with the provisions set forth in 
their application for a Franchise. 

The Court below in its findings said: 

“In the Court’s opinion the defendants under these 
facts are estopped from denying the existence of a 
contract. All of the elements of an estoppel are pres¬ 
ent ; representations made by defendants; and reliance 
by the plaintiffs on such representations, to their detri¬ 
ment. It doesn’t seem to this Court that as a matter 
of justice and equity one should play fast and loose, 
in the manner that the defendants have done here, with 
entire impunity. There is no question but that by rely¬ 
ing on the defendants’ representations the plaintiffs 
were caused considerable pecuniary damage.” 

The Appellees respectfully submit that the measure of 
damages to which they are entitled are the profits which 
they would have realized from the sale of radios and all 
necessary expenses incurred by them in complying with the 
terms of their agreement as well as expenditures made in 
anticipation of, or preparation for, performance. 

Conclusion 

It is respectfully submitted that the judgment of the 
Lower Court is correct and should be affirmed. 

HARRY S. WENDER 
H. NATHANIEL BLAUSTEIN 
713 Woodward Building, 
Washington, D. C. 

Attorneys for Appellees. 




